Letter to Branches
	No. 607/2009
	Ref: LR/DGN
	Date:  13th July 2009


To: All Branches
Dear Colleague

Equality Fact-Sheet Updates: DDA Your Questions Answered, Human Rights Act, Parental Rights, Adoptive Leave and Time Off for Dependants

Please find attached the latest EO fact-sheet releases, namely DDA Your Questions Answered, Human Rights Act, Parental Rights, Adoptive Leave and Time Off for Dependants.
Further copies are available on the Equal Opportunities section of the CWU website and limited copies are available in the Department.
Any enquiries to the Equal Opportunities Department. 
Yours sincerely

Linda Roy

Assistant Secretary
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PARENTAL LEAVE

Parental leave was first introduced on 15th
December 1999 to give parents of children born

or adopted on or after that date, the right to take

a period of time off work to look after a child or
make arrangements for the child’s welfare. Parents
can use it to spend more time with children and
strike a better balance between their work and
family commitments. The leave is unpaid.

Who can take parental leave?

Employees who have a baby or adopt a child and
who have completed one year’s qualifying service
with their employer are entitled to Parental Leave.
Both parents can take parental leave.

How long does parental leave last?
Employees get 13 weeks in total for each child.
Parents of disabled children get 18 weeks in
total. (For the purposes of parental leave, a
disabled child is one for whom disability living
allowance has been awarded). Employees will be
able to take parental leave in short or long blocks
depending on what has been agreed where they
work.

What happens if an employee has twins?
Parental leave is for each child, so if twins are born
each parent will get 13 weeks leave for each child
(18 weeks for parents of each disabled child).

When does parental leave have to be
taken by?

Employees can choose to take parental leave at
any time. Parents of children can take the leave
up until the child’s fifth birthday. In adoption
cases, Parental Leave can be taken for five years
after the child is first placed with the family for
adoption (or until the child’s 18th birthday if that
comes Sooner).

Will employees be able to return to the
same job after parental leave?

At the end of parental leave, an employee is
guaranteed the right to return to the same job as
before if the leave was for a period of four weeks
or less; if it was for a longer period, the employee
is entitled to return to the same job or if that is not
reasonably practicable, a similar job which has the
same or better status, terms and conditions as the
old job.

When parental leave follows maternity leave, the
general rule is that a woman is entitled to return
to the same job she had before the leave. If at the
end of additional maternity leave this would not
have been reasonably practicable and it is still
not reasonably practicable at the end of Parental
Leave, she is entitled to return to a similar job
which has the same or better status, terms and
conditions as the old job.

What procedures have to be followed before
an employee can take parental leave?
Employers and employees can agree their own
procedures for taking parental leave. They can do
this by using workforce or collective agreements
or through individual arrangements. Any of these
agreements will apply to an employee only if it is
part of the employee’s contract of employment.

What happens if there is no agreement?
There is a fallback scheme which will apply auto-
matically where employers and their employees
have no other agreement operating.

What happens under the fallback scheme?

¢ In most cases, leave must be taken in blocks or
multiples of one week.

* The exception to the above is that parents of
disabled children can take leave in blocks or
multiples of one day.





¢ |n all cases a maximum of four weeks’ parental
leave in a year can be taken in respect of any
individual child.

¢ 21 days’ notice must be given;

¢ The employer can postpone the leave for up
to six months where the business would be
particularly disrupted if the leave were taken
at the time requested.

¢ | eave cannot be postponed when the
employee gives notice to take it immediately
after the time the child is born or is placed
with the family for adoption.

What is the procedure for postponing
leave under the fallback scheme?

If an employer considers that an employee’s
absence would unduly disrupt the business,
then the employer can postpone the leave for
no longer than six months after the beginning of
the period that the employee originally wanted
to start his or her parental leave. The employer
should discuss the matter with the employee
and confirm the postponement arrangements

in writing no later than seven days after the
employee’s notice to take leave. The employer’s
notice should state the reason for the postpone-
ment and set out the new dates ofparental leave.
The length of the leave should be equivalent to
the employee’s original request.

Under what circumstances can an
employer postpone leave in the fallback
scheme?

Employers may be justified in postponing leave
when, for example, the work is at a seasonal
peak; where a significant proportion of the work-
force applies for parental leave at the same time
or, when the employee’s role is such that his or
her absence at a particular time would unduly
harm the business.

Can leave be postponed under the fall-
back scheme if an employee wants to
take leave immediately after the birth or
adoption of a child?

When an employee applies to take parental leave
immediately after the birth or adoption of a child,
then the employer cannot postpone the leave. The
employee needs to give 21 days’ notice before
the beginning of the expected week of childbirth
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(expectant mothers will be able to provide this
information to their partners). In the case of
adoption, the employee needs to give 21 days’
notice of the expected week of placement. In rare
cases where this is not possible, an adoptive
parent should give the notice as soon as is
reasonably practicable.

Do employers need to keep records?
Employers are not required to keep records of
parental leave taken, although many will want to
do so for their own purposes. When an employee
changes jobs, employers will be free to make
enquiries of a previous employer or seek a
declaration from the employee about how much
parental leave he or she has taken.

Can employers ask for evidence that the
employee is entitled to parental leave?
An employer can ask to see evidence to confirm
the employee is the parent or the person who

is legally responsible for the child. Evidence
might take the form of information contained in
the child’s birth certificate, papers confirming

a child’s adoption or the date of placement in
adoption cases or in the case of a disabled child,
the award of Disability Living Allowance for the
child. The employer’s request must be reason-
able; it may not be reasonable for him to check
on the employee’s entitlement on every occasion
on which leave is asked for.

What if an employer refuses to allow an
employee to take parental leave?
Employees will have the right to go to an
employment tribunal if the employer prevents or
attempts to prevent them from taking parental
leave. An employee who takes parental leave will
also be protected from victimisation, including
dismissal, for taking it.

Linda Roy

National Equality Officer
email: [roy@cwu.org

Tel: 0208 971 7238

—ZWU

The communications union

July 2009
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THE DISABILITY DISCRIMINATION ACT
YOUR QUESTIONS ANSWERED

A LIFE SUPPORT FOR EMPLOYEES?

The Disability Discrimination Act 1995 came into force on the 2nd December 1996. It was the most
comprehensive and wide ranging piece of legislation to be introduced within the last decade and has
been responsible for giving all employees enforceable rights and protections within the workplace.

The Act gives all employees, irrespective of age or length of service, protection against discrimina-
tion, unfair treatment or dismissal if it is on the grounds of their disability or serious illness, but does
it apply to you? In order to find out, read the following questions and answers typically posed about
the Act and, if you think that you are disabled or that you have suffered discrimination under the Act,
contact your union representative or union headquarters immediately.

Linda Roy
National Equality Officer





WILL THE ACT APPLY TO ME?
Q “But I'm not registered disabled, does it apply to me?”

A If you were a Green Card holder between December 1996 and December 1999 you are automati-
cally protected by the Act but only in respect of past disabilities. Registration no longer applies
in respect of the Act. Whether you are covered by the Act in respect of current disabilities will be
determined by the criteria listed further on in this booklet.

Q “I have had a medical problem on and off for years — will the Act help me in any way?

A It is difficult to say but, in order to prove you are “disabled” for the purposes of the Disability
Discrimination Act, you will have to show the following:

¢ that you have a physical or mental impairment.
¢ the impairment must have a substantial effect which is long term and;
¢ the long term substantial effect must have an adverse effect on normal day to day activities.

¢ In other words, if you are suffering from a physical or mental impairment which has lasted for 12
months or more, or is likely to last for 12 months or more, which is serious and affects your life in
more than a minor way, you will have a disability for the purposes of the Act.

Q “But | suffer from diabetes and as long as | take my medication | have few symptoms, if any.
Does the Act apply to me?”

A The Guidance and Regulations to the Act states that where an impairment is being treated, “the
impairment is to be treated as having the effect without the measures in question provided that in
future the adverse effect is more likely than not to become substantial”.

In other words, in order to assess whether your impairment has a substantial effect, you take the
condition as if you were not taking your medication or treatment, e.g. if you are a diabetic, you would
assess your condition as if you were not taking your medication and if you are deaf, you would assess
the severity of your condition without the use of a hearing aid.

Q “I have a medical condition which was diagnosed when | was a child but is in remission and |
presently have no symptoms. Does the Act apply to me?”

A YES. Many progressive conditions are those which are likely to change and develop over time, for
example, conditions such as cancer, multiple sclerosis, muscular dystrophy and HIV. Persons with
such conditions are regarded as having an impairment under the Act. The Act will apply as soon as
the condition has some effect on the person’s ability to carry out normal day to day activities.

Periods of remission are counted as part of the length of the iliness if the effects of the condition are
likely to recur.

Q “I've been told that a medical procedure or drugs will cure my condition. Am | disabled under the Act?





A No. If you can be cured by a one-off procedure or a course of medication you will not be counted
as having a disability under the Act. However, if the medication only controls the symptoms, the
medication can be disregarded under the Act.

Q “I suffer from clinical depression. Would | be covered under the Act as my condition affects me
psychologically but not in any physical way?”

A YES. The Act would apply to you. What you need to show is that the impairment you have has a
long term, substantial, adverse effect on normal day to day activities. In other words, it must have
a considerable effect on your ordinary everyday life. In order to bring a medical condition under the
protection of the Act, it must be shown that it affects the person’s ability to carry out normal daily
activities in any of the following areas:

e mobility,

e manual dexterity,

¢ physical co-ordination,

e continence,

e ability to lift, carry or otherwise move everyday objects,

e speech, hearing or eyesight,

e memory or ability to concentrate, learn or understand, or

e perception of the risk of physical danger.

In the case of depression it may affect a person’s ability to concentrate and it may also affect a
person’s ability to maintain performance of the task over a certain period of time.

If a person can show they are adversely substantially affected by the condition under one of the
above headings, their medical condition may be deemed to be a disability under the Act.

Q “So every medical condition which is long term amounts to a disability under the Act?”

A No. Certain things are not covered, for example, glasses wearers are not deemed to be disabled,
hay fever is not covered under the Act. Also, addiction to alcohol or drugs are not covered, unless
the drugs are prescribed by a GP, for example, Valium or Prozac.

In order for a medical condition to be a disability, the individual must show that it has a substantial

adverse effect on their ability to carry out day to day activities. If the condition is only trivial or minor,
or its effect is only trivial or minor, it may not be a disability.





HOW WILL THE ACT HELP ME?

Q “If my medical condition amounts to a disability for the purposes of the Disability Discrimination Act,
what protection does the Act give me?”

A If you are deemed to have a disability under the Act, it will then be unlawful for your employer (or
prospective employer) to discriminate against you on the grounds of your disability, in any of the
following ways:

¢ by not offering you a job,
¢ by offering you a job on less favourable terms than a non-disabled employee,

¢ by not offering you opportunities for promotion, transfer, training or receiving any other benefits
available to a non-disabled employee,

¢ by being denied any other opportunity, or

¢ by being dismissed, or subjected to any other detriment, for example: harassment or victimisation
on grounds of your disability.

The Act outlaws the following forms of discrimination:

¢ Direct discrimination i.e. if on the grounds of your disability, your employer treats you less favourably
than he treats or would treat an employee who did not have your disability and whose circumstances,
including their skills and experience were not materially different to your skills and experience.

¢ Disability related discrimination. This occurs when for a reason which relates to the disabled person’s
disability, the employer treats him less favourably than he treats or would treat others to whom that
reason does not or would not apply and the employer cannot show that the treatment is justified.

At present, you need to compare yourself to someone who is in the same circumstances as you,
but is not disabled/has a different disability and for example, has had six months off on sick leave.
If they would have been treated in the same way as you, then there is no disability-related
discrimination. Essentially, it is the same now as direct discrimination.

The draft Equality Bill was issued by the Government in April 2009 and if passed is set to change the
position with regard to claiming disability-related discrimination. It is not possible for us to confirm
when that will be at the moment.

¢ Failure to make reasonable adjustments. If your employer fails to make a reasonable adjustment to
any policy, criterion or practice which places you at a substantial disadvantage in comparison to a
non-disabled person, that will amount to discrimination.

¢ Harassment. This occurs where, for a reason related to the disabled person’s disability, the employer

engages in unwanted conduct which has the purpose or effect of: violating the disabled person’s
dignity; or creating an intimidating, hostile, degrading, humiliating or offensive environment for him/her.





¢ Victimisation. A person is victimised and will be able to make a claim if they are treated less
favourably by their employer and the reason for the less favourable treatment is that the employee:
brought proceedings against the employer; gave evidence/information in connection with proceed-
ings brought by someone else; alleged that the employer had breached the Act; and includes where
the employer suspects or believes that a person has done any of the forgoing things.

Q “I started working for my employer some years ago but since joining have developed diabetes. |
have never told my employer as | am afraid of losing my job. What is my position?”

A Many people are concerned about disclosing their medical conditions both when applying for jobs
and during employment.

If you had a medical condition on joining, you should have disclosed it. However, failure to disclose a
medical condition is not of itself grounds for dismissal.

However, as soon as you become aware that you are suffering from a medical condition, it is in your
interest to disclose it to your employer. An employer will only be held responsible for discrimination on
the grounds of a disability if they actually know, or ought reasonably to know that you are suffering
from that disability. It is important that all medical conditions are disclosed to the employer so that
any special needs are taken into account.

Q “I suffer from dyslexia and want to go for promotion. However, | have been told that | must sit a test
which involves a written exercise and an assessment performed under timed conditions. My condition
gets worse if | am under pressure. Is there anything | can do?”

A YES. Dyslexia is a Disability under the Act.

If you were forced to pass tests for promotion which automatically placed you at a disadvantage,
you may be subject to discriminatory conditions.

What you should do is to inform your employer of your disability (if they do not already know), and
then ask them to make reasonable adjustments to the testing procedure. This may include, allowing
you more time to take the test or to ask for alternative conditions under which to take the test. You
should not be placed at a disadvantage because of your disability.

Every employer is obliged to take reasonable steps to ensure that any provision, criterion or practice
which they apply or any physical feature of their premises does not place a disabled person at a sub-
stantial disadvantage compared to an able-bodied person.

This is known as the employer’s duty to make reasonable adjustments. An employer cannot justify
a refusal to make reasonable adjustments. If an employer fails to comply with their duty to make a
reasonable adjustment, that will amount to discrimination.

Q “I am an epileptic and have been “fit free” for 5 years. | now hold a full driving licence, but | have
been told by my manager that | cannot drive or operate machinery in work. Is that right?”

A It looks like a discriminatory policy is being applied to you as a direct result of your medical condition.





Obviously, your employer has a duty to protect you and all other staff at work from all risks and if they
feel that you may be a danger to others at work they may be justified in preventing you from taking
control of machinery or from driving.

However, simply to apply a rule to you without conducting a medical examination to see if such a risk
exists looks like a discriminatory policy. What should happen is that your manager should send you to
their medical advisors for a medical assessment of your condition, you may also like to invite them to
write to your GP or consultant for further advice.

If the DVLA feel that you are fit to drive a vehicle on the road, there may be no good reason to deny
you an opportunity to drive as part of your duties at work, when a suitable position arises.

However, it may be reasonable for the employer to impose certain restrictions on your driving, in the
form of a time limit or tonnage of vehicle. These restrictions can only be justified if they are relevant to
your particular situation and following a risk assessment.

Q “So what type of reasonable adjustment can | ask the employer to make if | suffer from a disability
under the Act?”

A The types of reasonable adjustment that
your employer may be under a duty to make includes:

¢ making adjustments to the physical premises
¢ allocating some of your duties to another

e transferring you to an existing vacancy in
another department

e altering your working hours

* moving you to a different place of work

¢ allowing you to be absent during working hours for rehabilitation, assessment or treatment
® giving you training to do another job

¢ acquiring and modifying equipment

¢ modifying instruction/reference manuals

¢ modifying procedure, suggestion or assessment

¢ providing a reader interpreter and

* providing supervision





Remember you are not expected to contribute to the cost of making any reasonable adjustments.
Consider any alternative sources of assistance, for example, Access to Work through Job Centre Plus.

Q “I have had a lot of sick leave due to a long term medical condition which has finally, after 18
months, been diagnosed as ME. My employer has started proceedings against me under the
Attendance Procedure. Can they do that?”

A An employer is entitled to expect regular attendance of its employees, however the Disability
Discrimination Act protects employees from discrimination if it appears on the grounds of their
disability. You should immediately inform your employer that you are suffering from a disability under
the Act and that therefore they should consider making reasonable adjustment to enable you to
stay in work. This may include allowing you to work reduced hours or to have time off for treatment.

You should ask them to discount all the absences relating to ME for the purposes of the Attendance
Procedure. If they refuse to discount your disability related absences and dismiss you on those
grounds, that may be discriminatory.

Q “I suffer from a back condition and | have now developed arthritis. | can no longer stand for long
periods and | find walking difficult. As a result of the physical nature of the job | have had time off
sick. My doctor has told me | can return to work as long as it’s on light duties with less walking,
however | am a Postman. Will | lose my job?”

A NO. Not necessarily. The Disability Discrimination Act provides that where an employee has a dis-
ability under the Act, the employer has a duty to comply with an obligation to make reasonable
adjustments to assist the disabled person. In your case a reasonable adjustment may be placing
you on light duties, providing you with a chair which is ergonomically designed and allowing you to
work indoors on a variety of administrative and sorting duties.

It is your responsibility to request the employer to make reasonable adjustments to your job and to
allow you to return to work or to continue in work. If possible get your GP to write to the employer
and get the union to make representations on your behalf regarding reasonable adjustments. You may
also wish to request a referral to the Occupational Health Service with a request that they advise on
what reasonable adjustments could be made.

Once you have suggested an adjustment that could be made, the employer can only refuse to
implement it if the suggested change did not amount to a reasonable adjustment. Employers are
only obliged to make reasonable adjustments. In determining whether an adjustment is “reasonable”
or not, the matters to be considered will include:

¢ the extent to which making the adjustment would prevent the adverse effect complained of
¢ the extent to which it is practicable for the employer to make the adjustment

¢ the financial/other costs which would be incurred in making the adjustment and the extent to which
it would disrupt any of the employer’s other activities

¢ the extent of the employer’s financial and other resources

¢ the nature of the employer’s activities and the size of the business.

If your employer fails to make a reasonable adjustment, then you could claim for disability discrimination.
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WHAT DO 1 DO NOW?
Q “So what do | do if | think | have been discriminated against?”

A You must remember that if you feel you are suffering discrimination, you must lodge proceedings
in the Employment Tribunal within three months of the act complained of. For example, if you have
suffered harassment or a detriment in the work place on the grounds of your disability, the date
begins to run from the time you suffer the harassment. Even if you bring a grievance or attempt to
deal with the matter internally, the time will still be running against you for the purposes of lodging
an application in the tribunal.

Before you make a claim, we strongly advise you to find out more from your employer about their
treatment of you and the reasons behind it.

The DL56 questionnaire is a procedure under the Disability Discrimination Act (DDA) which you can
use to gather evidence about the way you have been treated.

We strongly recommend that you use form DL56 because:

It is an effective method of helping you to identify the strengths and weaknesses of your claim

You can ask the employer certain questions and their answers to the questionnaire can be used as
evidence at the employment tribunal.

Using a questionnaire at this stage does not commit you to taking a tribunal claim. Any reply you
receive will help you to decide whether your employer’s treatment of you related to your disability or
was for some other reason.

Our advice is always try to use the questionnaire before making a claim to a tribunal. Of course,
this is not always possible and you must not miss your deadline for making a claim to the
tribunal while using, or waiting for a response to, the DL56 questionnaire.

The DDA questionnaire (DL56) can be downloaded from the website using the search engine and
from some Citizens Advice Bureaux.

If you feel you have a claim under the Disability Discrimination Act, you must not hesitate to
contact your union representative or contact CWU Headquarters on 020 8971 7200.

Linda Roy

National Equality Officer
email: [roy@cwu.org

Tel: 0208 971 7238

June 2009
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Billy Hayes General Secretary
www.billyhayes.co.uk The communications union
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APPENDIX 4 - BASIC PRINCIPLES OF HUMAN RIGHTS ACT 1998,
DATA PROTECTION ACT 1998 & DISABILITY DISCRIMINATION ACT 1995

HUMAN RIGHTS ACT 1998

The Human Rights Act 1998 incorporates the principles of the European Convention on Human
Rights (1953), and is directly enforceable against state and public authorities. The actions and
omissions of private employers will be judged against the standards of the Convention, and all courts,
including employment tribunals, will take the Act into consideration when hearing employment/worker
related claims.

The Articles of the Convention taken into the Act that are most likely to impact on employment related
law are:

¢ Article 4, prohibition of forced labour and slavery
e Article 6(1), the right to a free trial (both civil and criminal law)
¢ Article 8, the right to privacy and respect for family life (including correspondence)
¢ Article 9, freedom of thought, conscience and religion
¢ Article 10, freedom of expression
¢ Article 11, freedom of assembly and association
¢ Article 14, prohibition of discrimination (such as sex, race, colour, language, religion, political

or other opinion, national or social origin, association with a national minority, property, birth

or other status).
Many of these are subject to exceptions and derogations, and some do not “stand alone” as
independent rights, but are limited or qualified in that interference with the right may be lawful for,
for example, the protection of the rights and freedoms of others. Employers would need to be able
to argue in defence of any allegation of breach of the Act that such actions were necessary for
business reasons. Legal advice should be sought if such an allegation is made.
Employers should review organisational rules and procedures to ensure that the principles of the Act
are taken into account. An obvious example would be if an organisation carries out drug tests on
workers without having in place a policy making it clear to those workers that they can be drug tested

and also making clear why it is necessary for the employer to have this power (for instance where
workers are in high risk situations such as pilots, train drivers, oil rig workers).





DATA PROTECTION ACT 1998
The particular points to note in the 1998 Data Protection Act are:

¢ a broad definition of “data”, including information held both electronically (whether on computer
or other electronic means) and in manual or paper-based filing systems regardless of location

¢ a broad definition of “processing”

e extension of the rights of “data subjects” (workers in this case) to have access to details of data held
about them, to know for what purpose information is held, and its relevance to their working life.

There are eight principles governing the processing of personal data:

¢ personal data shall be processed fairly and lawfully

¢ personal data shall be obtained only for specified and lawful purposes, and shall not be processed
in any manner incompatible with those purposes

¢ personal data shall be adequate, relevant and not excessive in relation to the purposes for which
it is processed

¢ personal data shall be accurate and, where necessary, kept up to date

¢ personal data shall be kept for no longer than is necessary for the purposes for which it is
processed

¢ personal data shall be processed in accordance with the rights of data subjects under the Act

¢ personal data shall be subject to appropriate technical and organisational measures to protect
against unauthorised or unlawful processing and accidental loss, destruction or damage

¢ personal data shall not be transferred to a country or territory outside the European Economic Area
unless that country or territory ensures an adequate level of data protection.

The 1998 Act introduces new restrictions on the holding and processing of what is termed “sensitive
personal data”, such as racial or ethnic origin, political opinions, religious or other beliefs, whether a
member of a trade union, physical or mental health, sexual life, and any court record, or allegations of
such. In addition to being subject to the eight principles above at least one of the following conditions
must be complied with — there are others, but most relevant in the context of employment are:

¢ the worker has given his or her explicit consent to the processing

¢ the processing is necessary for the purposes of exercising or performing any right or obligation
which is conferred or imposed by law on the employer in connection with employment

¢ the processing is necessary in connection with any legal proceedings or for the purpose of obtaining
legal advice





¢ the processing is necessary for the administration of justice, for the exercise of functions conferred
by statute, or for the exercise of any function of the Crown

e that if the processing relates to sensitive data as to racial or ethnic origin it is necessary for the
purpose of monitoring equality of opportunity or treatment between persons of different racial or
ethnic origins with a view to enabling such equality to be promoted or maintained; and is carried
out with appropriate safeguards for the rights and freedoms of data subjects.

The Act also covers the use of computerised decision making packages, such as those used in re-
cruitment and sifting of applications. The uses of such packages to complement, not replace, human
judgement is not in contravention of the Act — it is when they are in sole use that restrictions apply.

Employers should think carefully about what kind of information they ask of their workers. What is the
purpose of such information? Who is to have access to it and under what conditions? Unauthorised
access to workers’ records should be a disciplinary matter, and may be a criminal offence under
Section 55 of the Act. Remember that the worker can access their personal records and demand
rectification of errors, and can claim compensation for damage caused by any breach of the Act,

and also for distress in certain circumstances. Someone in the organisation must take responsibility
for compliance with the Act.

Since October 2001 individuals have been able to see all manual files on them, and been able to
make complaints, seek correction or claim recompense.

Enforcement is the responsibility of the Information Commissioner. Full details are available from
the Information Commissioner’s Office, Wycliffe House, Water Lane, Wilmslow, Cheshire SK9 5AF,
Information line 01625 545700. The Commissioner published a Code of Practice on the Use of
Personal Data in Employer/Employee Relationships in early 2001. This Code gives detailed advice
for employers and further recommendations for good practice. The website www.ico.gov.uk
gives details of the publication of the Code and subsequent Codes of Practice on recruitment and
selection, employment records, monitoring at work and medical information.

DISABILITY DISCRIMINATION ACT 1995 (DDA)

The DDA gives disabled people rights in the areas of employment, access to goods, facilities and
services and in the management, buying or renting of land or property. From October 2004, the Act
applies to all employers. A disabled person is defined in the Act as “anyone with a physical or mental
impairment which has a substantial and long-term adverse effect upon his ability to carry out normal
day-to-day activities”.

However, disability does not necessarily affect someone’s health, so insisting on a medical report
purely on the basis of the disability may be unlawful discrimination.

Discrimination means treating someone less favourably without any justification, and the Act requires
that employers make reasonable adjustments if that will then remove the reason for the unfavourable
treatment. An example of a reasonable adjustment could be the provision of a suitable computer
keyboard to an operator who has difficulty through disability in using a conventional keyboard.





In relation to discipline and grievance procedures, employers must clearly ensure they do not
discriminate in any area of practice which could lead to dismissal or any other detriment (for example
warnings).

The Act also covers people who become disabled during the course of their employment, and this

is particularly relevant to the absence handling section of this handbook. It is vital that the employer
should discuss with the worker what their needs really are and what effect, if any, the disability may
have on future work with the organisation. Any dismissal, including compulsory early retirement, of a
disabled employee for a reason relating to the disability would have to be justified, and the reason for
it would have to be one which could not be removed or made less than substantial by any reasonable
adjustment.

The Disability Rights Commission Helpline 08457 622 633 provides information and advice
about all aspects of the Disability Discrimination Act, as well as signposting specialist organisations
where necessary. In addition, it can offer good practice advice on the employment of disabled people.

Linda Roy

National Equality Officer
email: [roy@cwu.org

Tel: 0208 971 7238

June 2009
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TIME OFF FOR DEPENDANTS

QUESTIONS AND ANSWERS

Under what circumstances can an employee take time off?
This right enables employees to deal with an unexpected or sudden problem and make any necessary
longer term arrangements:

¢ |f a dependant falls ill or has been involved in an accident or assaulted, including where the victim
is hurt or distressed rather than injured physically

¢ when a partner is having a baby
¢ to make longer term care arrangements for a dependant who is ill or injured

¢ to deal with the death of a dependant; for example, to make funeral arrangements or to attend
a funeral

¢ to deal with an unexpected disruption or breakdown in care arrangements for a dependant;
for example, when the childminder or nurse fails to turn up

¢ to deal with an incident involving the employee’s child during school hours; for example, if the child
has been involved in a fight or is being suspended from school

Who counts as a dependant?

A dependant is the partner, child or parent of the employee or someone who lives with the employee
as part of their family. For example, this could be an elderly aunt or grandparent who lives in the house-
hold. It does not include tenants or boarders living in the family home or someone who lives in the
household as an employee, for example, a live-in housekeeper.

In cases of illness, injury or where care arrangements break down; a dependant may also be someone
who reasonably relies on the employee for assistance. This may be where the employee is the primary
carer or is the only person who can help in an emergency.

How much time off must be allowed?

There is not a set limit to the amount of time off which can be taken. In most cases, the amount of leave
will be one or two days at the most but this will depend on individual circumstances although an em-
ployee may be able to take a longer period of leave under other arrangements with the employer. For
example, if a child falls ill, the leave should be enough to help the employee cope with the crisis - to
deal with the immediate care of the child, visiting the doctor if necessary and to make longer term care
arrangements. It does not mean that the employee may take two weeks leave to look after a sick child.
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Must time off be with pay?
The right does not include a statutory right to pay, so whether or not the employee will be paid is left to
the employer’s discretion or to the contract of employment between them.

How much notice do employees need to give to their employers?

Employees need to tell their employers as soon as possible about their absence, the reason for it and
how long they expect to be away from work. There may be times when an employee returns to work
before it was possible to contact his or her employer but he or she should still tell his or her employer
the reason for the absence on return to work.

What if an employer unreasonably refuses time off?

Employees who think that they have been unreasonably refused time off or victimised for taking it, may
make a complaint to an Employment Tribunal against their employer. Complaints must normally be
made within three months of the date when the time off was refused or the victimisation took place.
The Tribunal may require the employer to pay the employee compensation if it finds in his or her favour.

What happens if the employee needs longer time off or knows in advance that the
problem is going to arise?

If employees know in advance that they are going to need time off, they may be able to arrange with
their employer to take this time as part of their annual leave entitlement or if the reason they need leave
relates to their child, they may be entitled to take parental leave.

The case of Royal Bank of Scotland Plc vs Harrison EAT/0093/08, gives detailed information on the

length of time you are required to know in advance that a problem is going to arise.

Linda Roy

National Equality Officer
email: [roy@cwu.org

Tel: 0208 971 7238

July 2009
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ADOPTIVE PARENTS: RIGHTS TO LEAVE AND PAY

This section gives information on the right to Statutory Adoptive Leave and Pay which is available to
employees. The right to adoption and paternity leave and pay entitles eligible employees to take paid
leave when a child is newly placed for adoption. Adoption Leave and Adoption Pay will be available
to individuals who adopt. Where two people are adopting jointly, one member of a couple can take
Adoption Leave and the other can take Paternity Leave and Paternity Pay. The couple will need to
choose who gets what.

START DATES

Both paid adoption leave and paid paternity leave will be available to employees where an approved
adoption agency notifies the adopter of a match with a child. Both adoption and Paternity Leave and
pay will also be available to employees where an approved adoption agency notifies the adopter of a
match with a child.

ADOPTION LEAVE AND PAY ELIGIBILITY
To qualify for adoption leave, an employee must:
1. Be "newly matched with a child for adoption by an approved adoption agency
2. Have worked continuously for their employer for 26 weeks leading into the week in which they are
notified of being matched with a child for adoption
* Adoption leave and pay is not available in circumstances where a child is not newly matched for
adoption, for example when a step-parent is adopting a partner’s children.

LENGTH OF ADOPTION LEAVE
Adopters will be entitled to up to 26 weeks ordinary adoption leave followed immediately by up to 26
weeks additional adoption leave, a total of up to 52 weeks leave.

They can choose to start their leave:

¢ From the date of the child’s placement (whether this is earlier or later than expected), or

¢ From a fixed date which can be up to 14 days before the expected date of placement.

¢ | eave can start on any day of the week.

¢ Only one period of leave will be available irrespective of whether more than one child is placed for
adoption as part of the same arrangement.

e |f the child’s placement ends during the adoption leave period, the adopter will be able to continue
adoption leave for up to eight weeks after the end of the placement.

STATUTORY ADOPTION PAY

During their adoption leave, most adopters will be entitled to Statutory Adoption Pay (SAP) from their
employers. Six weeks at the higher rate and 33 weeks at the lower rate. Statutory Adoption Pay will be
paid by employers for up to 39 weeks providing you have 26 weeks of service at the date of placement.
The rate of Statutory Adoption Pay will be the same as the standard rate of Statutory Maternity Pay
which currently is £123.06 a week or 90% of your average weekly earnings if this is less. Adopters who





have average weekly earnings below the Lower Earnings Limit for National Insurance Contributions will
not qualify for SAP.

If you don’t earn enough to qualify
If you meet the other conditions but earn less than the lower earnings limit (LEL) for National Insurance
contributions, you can still take unpaid adoption leave. You might get Income Support while on leave.

Notice of intention to take adoption leave

Adopters will be required to inform their employers of their intention to take adoption leave within
7 days of being notified by their adoption agency that they have been matched with a child for
adoption, unless this is not reasonably practicable. They will need to tell their employers:

¢ \When the child is expected to be placed with them

¢ \When they want their adoption leave to start

Adopters will be able to change their mind about the date on which they want their leave to start
providing they tell their employer at least 28 days in advance (unless this is not reasonably practicable).
They will have to tell their employer the date they expect any payments of SAP to start at least 28 days
in advance, unless this is not reasonably practicable.

Employers will have 28 days in which to respond to their employees’ notification of their leave plans.
An employer will need to write to the employee, setting out the date on which they expect the
employee to return to work if the full entitlement to adoption leave is taken.

Matching certificate

Employees will have to give their employer documentary evidence — a ‘matching certificate’ — from their
adoption agency as evidence of their entitlement to SAP. Employers can also ask for this certificate as
proof of entitlement to Adoptive Leave. Employees should ask their adoption agency for a matching
certificate, which will include basic information on matching and expected placement dates.

Contractual benefits

Employees are entitled to the benefit of their normal terms and conditions of employment, except for
terms relating to wages or salary (unless their contract of employment provides otherwise), through-
out their 26 week ordinary Adoption Leave period. However, most adopters will be entitled to SAP
during this period. If the employee has a contractual right to Adoption Leave as well as the statutory
right, he/she may take advantage of whichever is the more favourable. Any adoption pay to which
he/she has a contractual right reduces the amount of SAP to which he/she is entitled.

During additional adoption leave, the employment contract continues and some contractual benefits and
obligations remain in force, for example compensation in the event of redundancy and notice periods.

Return to work after adoption leave

Adopters who intend to return to work at the end of their full adoption leave entitlement will not have to
give any further notification to their employers. Adopters who want to return to work before the end of
their adoption leave period, must give their employers 8 weeks notice of the date they intend to return.

Work During The Adoption Leave Period - “Keeping In Touch Days”

Employees may, by agreement with their employer, do up to ten days’ work — known as “Keeping in Touch
Days” — under their contract of employment during the adoption leave period. Such days are different to
the reasonable contact that employers and employees may make with one another as during Keeping in
Touch Days employees can actually carry out work for the employer, for which they will be paid.





Protection from detriment and dismissal

Employees will be protected from suffering detriment or unfair dismissal for reasons related to taking
or seeking to take, adoption leave. Employees who believe they have been treated unfairly will be able
to complain to an Employment Tribunal.

Termination of Placement

If, after the employee has begun Adoptive Leave, a child’s placement is terminated and the child
returned to the adoption agency (or if the child dies), the employee will continue to be entitled to Adop-
tive Leave for up to 8 weeks after the palcement ends - provided this period of 8 weeks does not
extend beyond the date on which ordinary or addtional Adoptive Leave would otherwise have ended.

PATERNITY LEAVE AND PAY (ADOPTION)

Following the placement of a child for adoption, the right to paternity leave and pay will give eligible
employees the right to take paid leave at the Statutory Paternity Pay rate to care for their new child or
support the adopter.

Eligibility

Employees will need to satisfy the following conditions in order to qualify for Paternity Leave. They must:

¢ Have or expect to have responsibility for the child’s upbringing

¢ Be the adopter’s spouse or partner

¢ Have worked continuously for their employer for 26 weeks leading into the week in which the
adopter is notified of being matched with a child

Employers can ask their employees to provide a self-certificate (see below for further details)

as evidence that they meet these eligibility conditions.

Length of paternity leave

Eligible employees will be entitled to choose to take either one week or two consecutive weeks paid

paternity leave (not odd days). They can choose to start their leave:

* From the date of the child’s placement (whether this is earlier or later than expected) or

* From a chosen number of days or weeks after the date of the child’s placement (whether this is
earlier or later than expected), or

* From a chosen date.

Leave can start on any day of the week on or following the child’s placement but must be completed

within 56 days of the child’s placement. Only one period of leave will be available to employees

irrespective of whether more than one child is placed together.

Statutory Paternity Pay

During their paternity leave most employees will be entitled to Statutory Paternity Pay (SPP) from their
employers. It can be taken in a block of one week or two weeks but if the employee chooses to take
one week off, it is not possible to take the other week at a later stage. The leave can start on any day
of the week but it must finish within 56 days of the baby being born or the adoption placement. If your
weekly average earnings is £90 — Lower Earnings Limit (this amount may be subject to change each
year), SPP is paid for one or two consecutive weeks. If you qualify for SPP you will be paid £123.06
pw or 90% of your weekly average earnings if this is less.

Notice of intention to take paternity leave

Employees will be required to inform their employers of their intention to take paternity leave within
seven days of the adopter being notified by their adoption agency that they have been matched with
a child, unless this is not reasonably practicable. They will need to tell their employers:
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¢ \When the child is expected to be placed
¢ Whether they wish to take one or two weeks leave
¢ \When they want their leave to start

Employees will be able to change their mind about the date on which they want their leave to start
providing they tell their employer 28 days in advance (unless this is not reasonably practicable).
Employees will have to tell their employers the date they expect any payments of SPP to start at least
28 days in advance, unless this is not reasonably practicable.

Self-certificate

Employees will have to give their employers a completed self-certificate as evidence of their entitle-
ment to SPP. Employers can also request a completed self-certificate as evidence of entitlement

to paternity leave. The self-certificate must include a declaration that the employee meets certain
eligibility conditions and provide the information specified above as part of the notice requirements.
By providing a completed self-certificate, employees will be able to satisfy both the notice and
evidence conditions for paternity leave and pay. Employers will not be expected to carry out any
further checks.

Contractual benefits

Employees are entitled to the benefit of their normal terms and conditions of employment, except for
terms relating to wages or salary (unless their contract of employment provides otherwise) throughout
their paternity leave. However, most employees will be entitled to SPP for this period. If the employee
has a contractual right to Paternity Leave as well as the statutory right, he/she may take advantage of
whichever is the more favourable. Any paternity pay to which he/she has a contractual right reduces
the amount of SPP to which he/she is entitled.

Return to work after paternity leave
Employees will be entitled to return to the same job following paternity leave.

Protection from detriment and dismissal

Employees will be protected from suffering unfair treatment or dismissal for taking or seeking to take,
Paternity Leave. Employees who believe they have been treated unfairly will be able to complain to an
Employment Tribunal.

Child Benefit
Don’t forget that you are now eligible for child benefit.

TAX CREDITS AND OTHER FINANCIAL PROVISIONS

All new parents should check with the HM Revenue and Customs about tax credits and the Govern-
ment has an Internet site which provides information on a whole range of financial issues for parents
and the site can be accessed as follows: http://www.direct.gov.uk/Homepage/fs/en

Linda Roy

National Equality Officer
email: [roy@cwu.org

Tel: 0208 971 7238
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