Letter to Branches
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To:  All Branches
 
Dear Colleague 

Health and Safety (Offences) Act 2008 - Tougher Penalties For Health And Safety Law Breakers  

Further to LTB 328/08 dated 28 April 2008 and LTB 505/08 dated 24 June 2008, this is an update report on the Heath and Safety (Offences) Act 2008, initially introduced as a private members bill in the House of Commons on 5th December 2007 by Labour MP Keith Hill MP (Streatham) and subsequently in the House of Lords by Labour Peer Lord Bruce Grocott of Telford. 
I am pleased to report and welcome the fact that the Health and Safety (Offences) Act 2008 received Royal Assent on 16 October 2008 and became Law. The Act, which covers Great Britain and Northern Ireland, will come into force in January 2009. The new legislation will substantially increase penalties and provide courts with far greater sentencing powers to deal with offenders who flout health and safety legislation.
 

Background to the Act
 
The purpose of the Act is to raise the maximum penalties available to the courts in respect of health and safety offences by altering the penalty framework set out in section 33 of the Health and Safety at Work etc. Act 1974. 
 

Currently, at the Magistrates Court level - magistrates cannot impose a fine for Health and Safety Offences higher than £20,000 if the offence relates to a breach of the Health and Safety At Work Act 1974 or to similar Acts and cannot impose a fine of higher than £5,000 if the offence refers to a breach of Health and Safety Regulations, such as those that have become known as the 'six-pack' regulations (Management of H&S Regs, Workplace HS&W Regs, PPE Regs, DSE Regs, Manual Handling Opps Regs, PUWER/Work Equipment Regs) and other Health and Safety Regulations. Most health and safety prosecutions tend to relate to the Regulatory offences rather than to the HSAW Act itself. 
 
Currently at Crown Court level - the Crown Court can only impose fines (unlimited). 
 
Objectives of the Act
 
The Heath and Safety (Offences) Act will raise the maximum fine for breaches of Health and Safety Regulations to £20,000 in the magistrates court, and in both the Magistrates (lower) Courts and the Crown (higher) courts, for the first time, it will make imprisonment an option for health and safety offences. The objective behind the changes is that sentences for health and safety offences be sufficient to deter those tempted to break the law, and sufficient to deal appropriately with those who do commit health and safety offences. 
 

In summary the Heath and Safety (Offences) Act 2008 amends Section 33 of the Health and Safety at Work etc Act 1974, to:
· Raise the maximum fine which may be imposed by the lower courts to £20,000 for most health and safety offences, 

· Make a prison sentence an option for most health and safety offences in both lower and higher courts, 

· Makes certain offences that can currently only go to trial in lower courts, triable in either the lower or higher courts.

Current maxima:
 

· £5,000 for most offences, £20,000 for some summary offences in Magistrates court, depending on offence. Unlimited fines in the Crown Court for indictable offences. 

· Imprisonment not available for most offences (except for failing to comply with a prohibition notice or breaching a licensing requirement). 

New maxima: 
· £20,000 fines in Magistrate courts for nearly all summary offences. Unlimited fines in Crown Court. 

· Imprisonment for nearly all offences – up to 12 months in Magistrates Court and up to 2 years in the Crown Court. 

Government Statement 

The Government have welcomed the increased sentencing powers and penalties provided to the Courts which has been Government and Health and Safety Executive (HSE) policy since the publication of the "Revitalising Health and Safety Strategy" in June 2000 (Action Point 7). 

 

The Health and Safety Offences Bill had been presented – and rejected – four times previously in the House of Commons. 
 

In a statement Health and Safety Minister Lord Bill McKenzie said “It is generally accepted that the level of fines for some health and safety offences is too low. These changes will ensure that sentences can now be more easily set at a level to deter businesses that do not take their health and safety management responsibilities seriously and further encourage employers and others to comply with the law. Furthermore, by extending the £20,000 maximum fine to the lower courts and making imprisonment an option, more cases will be resolved in the lower courts and justice will be faster, less costly and more efficient. Jail sentences for particularly blameworthy health and safety offences committed by individuals, can now be imposed reflecting the severity of such crimes, whereas there were more limited options in the past. I am delighted that this legislation is now on the statute book and very grateful to my colleagues Keith Hill MP and Lord Bruce Grocott for introducing the Bill and for the support received from all sides of both Houses of Parliament.”
 

HSE Statement 

The HSE have welcomed the new Act. HSE Chair Judith Hackitt said "The new Act sends out an important message to those who flout the law. However, good employers and good managers have nothing to fear. In fact, they have much to gain. The HSE Enforcement policy targets those employers who cut corners, gain commercial advantage over competitors by failing to comply with health and safety law and those who put workers and the public at risk.
 

HSE Enforcement Policy
 

There are strict guidelines which are observed by the regulators in their approach to the prosecution of health and safety offences.. The HSE Enforcement Policy. makes it clear that prosecutions should be in the public interest and where one or more of a list of circumstances apply. These include: 

· where, death was a result of a breach of the legislation, or 

· there has been reckless disregard of health and safety requirements, or 

· there have been repeated breaches which give rise to significant risk, or 

· persistent and significant poor health and safety compliance; or 

· false information has been supplied wilfully, or 

· there has been intent to deceive in relation to a matter which gives rise to significant risk. 

Prosecutions of individuals by health and safety regulators are not undertaken lightly. Any prosecutions of individuals are subject to the same strict considerations set out above and are only taken if warranted, and not in lieu of a case against their employer. 

Application of the Act
 

This is a "UK-wide" Act which means it will apply in England, Wales, Scotland and Northern Ireland.
  
Details of the Changes
 

Full details of the changes proposed by the Heath and Safety (Offences) Bill are set out in Appendix 1.
 

A copy of the Health and Safety (Offences) Act 2008 is also attached as Appendix 2.
 
 
Yours Sincerely
 

Dave Joyce
National Health, Safety & Environment Officer 
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Health and Safety (Offences) Act 2008

2008 CHAPTER 20

An Act to revise the mode of trial and maximum penalties applicable to
certain offences relating to health and safety. [16th October 2008]

E IT ENACTED by the Queen’s most Excellent Majesty, by and with the advice and
consent of the Lords Spiritual and Temporal, and Commons, in this present
Parliament assembled, and by the authority of the same, as follows: —

1 Health and safety offences: mode of trial and maximum penalty

(1) In section 33 of the Health and Safety at Work etc. Act 1974 (c. 37) (offences),
for subsections (1A) to (4) there is substituted —

“(2) Schedule 3A (which specifies the mode of trial and maximum penalty
applicable to offences under this section and the existing statutory
provisions) has effect.

(3) Schedule 3A is subject to any provision made by virtue of section
15(6)(c) or (d).”

(2) After Schedule 3 to that Act there is inserted the Schedule 3A set out in
Schedule 1 to this Act.

(3) In Article 31 of the Health and Safety at Work (Northern Ireland) Order 1978
(5.1.1978/1039 (N.I.9)) (offences), for paragraphs (1A) to (5) there is
substituted —

“(2) Schedule 3A (which specifies the mode of trial and maximum penalty
applicable to offences under this Article and the existing statutory
provisions) has effect.

(3) Schedule 3A is subject to any provision made by virtue of Article
17(6)(c) or (d).”

(4) After Schedule 3 to that Order there is inserted the Schedule 3A set out in
Schedule 2 to this Act.
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1)
@)

3)

(4)

(©)
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Consequential amendments and repeals
Schedules 3 (consequential amendments) and 4 (repeals) have effect.

The Secretary of State may make any amendments to existing regulations that
he or she considers necessary or expedient in consequence of the amendments
made by section 1(1) and (2).

The power conferred by subsection (2) is exercisable by statutory instrument
subject to annulment in pursuance of a resolution of either House of
Parliament.

The Department concerned (within the meaning given in Article 2(2) of the
Health and Safety at Work (Northern Ireland) Order 1978 (S.I. 1978 /1039 (N.I.
9))) may make any amendments to existing regulations that it considers
necessary or expedient in consequence of the amendments made by section
1(3) and (4).

The power conferred by subsection (4) is exercisable by statutory rule for the
purposes of the Statutory Rules (Northern Ireland) Order 1979 (S.I. 1979/1573
(N.L 12)).

Such a rule is subject to negative resolution within the meaning of the
Interpretation Act (Northern Ireland) 1954 (c. 33 (N.L)).

In this section “existing regulations” means regulations made before the
passing of this Act.

Short title, commencement and extent
This Act may be cited as the Health and Safety (Offences) Act 2008.

This Act comes into force at the end of the period of three months beginning
with the day on which it is passed.

This Act does not apply to offences committed before it comes into force.

This Act extends to England and Wales, Scotland and Northern Ireland (except
that an amendment or repeal made by this Act has the same extent as the
provision to which it relates).
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SCHEDULES

SCHEDULE 1 Section 1(2)

NEW SCHEDULE 3A TO THE HEALTH AND SAFETY AT WORK ETC. ACT 1974
“SCHEDULE 3A

OFFENCES: MODE OF TRIAL AND MAXIMUM PENALTY

1 The mode of trial and maximum penalty applicable to each offence listed in
the first column of the following table are as set out opposite that offence in
the subsequent columns of the table.

Offence Mode of Penalty on summary Penalty on
trial conviction conviction on
indictment
An offence under section | Summarily | Imprisonment for a term | Imprisonment for a
33(1)(a) consisting of a or on not exceeding 12 months, | term not exceeding
failure to discharge a duty | indictment. | or a fine not exceeding | two years, or a fine,
to which a person is £20,000, or both. or both.
subject by virtue of
sections 2 to 6.
An offence under section | Summarily | Imprisonment for a term | Imprisonment for a
3351)(a) consisting of a or on not exceeding 12 months, | term not exceeding
failure to discharge a duty | indictment. | or a fine not exceeding | two years, or a fine,
to which a person is the statutory maximum, | or both.
subject by virtue of or both.
section 7.
An offence under section | Summarily | Imprisonment for a term | Imprisonment for a
33(1)(b) consisting of a or on not exceeding 12 months, | term not exceeding
contravention of section 8. | indictment. | or a fine not exceeding | two years, or a fine,
£20,000, or both. or both.
An offence under section | Summarily | A fine not exceeding | A fine.
33(1)(b) consisting of a or on £20,000.
contravention of section 9. | indictment.
An offence under section | Summarily | Imprisonment for a term | Imprisonment for a
33(1)(c). or on not exceeding 12 months, | term not exceeding
indictment. | or a fine not exceeding | two years, or a fine,
£20,000, or both. or both.
An offence under section | Summarily | A fine not exceeding level
33(1)(d). only. 5 on the standard scale.
An offence under section | Summarily | Imprisonment for a term | Imprisonment for a
33(1)(e), (f) or (g). or on not exceeding 12 months, | term not exceeding
indictment. | or a fine not exceeding | two years, or a fine,
£20,000, or both. or both.
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Offence Mode of Penalty on summary Penalty on
trial conviction conviction on
indictment
An offence under section | Summarily | Imprisonment for a term
33(1)(h). only. not exceeding 51 weeks
(in England and Wales)
or 12 months (in
Scotland), or a fine not
exceeding level 5 on the
standard scale, or both.
An offence under section | Summarily | A fine not exceeding the | A fine.
33(1)(i). or on statutory maximum.
indictment.
An offence under section | Summarily | Imprisonment for a term | Imprisonment for a
33(1)(j). or on not exceeding 12 months, | term not exceeding
indictment. | or a fine not exceeding | two years, or a fine,
the statutory maximum, | or both.
or both.
An offence under section | Summarily | Imprisonment for a term | Imprisonment for a
33(1)(k), (1) or (m). or on not exceeding 12 months, | term not exceeding
indictment. | or a fine not exceeding | two years, or a fine,
£20,000, or both. or both.
An offence under section | Summarily | A fine not exceeding level
33(1)(n). only. 5 on the standard scale.
An offence under section | Summarily | Imprisonment for a term | Imprisonment for a
33(1)(0). or on not exceeding 12 months, | term not exceeding
indictment. | or a fine not exceeding | two years, or a fine,
£20,000, or both. or both.
An offence under the Summarily | Imprisonment for a term | Imprisonment for a
existing statutory or on not exceeding 12 months, | term not exceeding
provisions for which no indictment. | or a fine not exceeding | two years, or a fine,
other penalty is specified. £20,000, or both. or both.

2 (1) This paragraph makes transitional modifications of the table as it applies to
England and Wales.

(2) In relation to an offence committed before the commencement of section
154(1) of the Criminal Justice Act 2003 (general limit on magistrates’ court’s
powers to imprison), a reference to imprisonment for a term not exceeding
12 months is to be read as a reference to imprisonment for a term not
exceeding six months.

(3) In relation to an offence committed before the commencement of section
281(5) of that Act (alteration of penalties for summary offences), a reference
to imprisonment for a term not exceeding 51 weeks is to be read as a
reference to imprisonment for a term not exceeding six months.”
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Schedule 2 — New Schedule 3A to the Health and Safety at Work (Northern Ireland) Order 1978

SCHEDULE 2 Section 1(4)

NEW SCHEDULE 3A TO THE HEALTH AND SAFETY AT WORK (NORTHERN IRELAND) ORDER
1978

“SCHEDULE 3A

OFFENCES: MODE OF TRIAL AND MAXIMUM PENALTY

The mode of trial and maximum penalty applicable to each offence listed in
the first column of the following table are as set out opposite that offence in
the subsequent columns of the table.

Offence Mode of Penalty on summary Penalty on
trial conviction conviction on
indictment
An offence under Article Summarily | Imprisonment for a term | Imprisonment for a
3151)(a) consisting of a or on not exceeding 6 months, | term not exceeding
failure to discharge a duty | indictment. | or a fine not exceeding | two years, or a fine,
to which a person is £20,000, or both. or both.
subject by virtue of
Articles 4 to 7.
An offence under Article Summarily | Imprisonment for a term | Imprisonment for a
31(1)(a) consisting of a or on not exceeding 6 months, | term not exceeding
failure to discharge a duty | indictment. | or a fine not exceeding | two years, or a fine,
to which a person is the statutory maximum, | or both.
subject by virtue of Article or both.
An offence under Article Summarily | Imprisonment for a term | Imprisonment for a
31(1)(b) consisting of a or on not exceeding 6 months, | term not exceeding
contravention of Article 9. | indictment. | or a fine not exceeding | two years, or a fine,
£20,000, or both. or both.
An offence under Article Summarily | A fine not exceeding | A fine.
31(1)(b) consisting of a or on £20,000.
contravention of Article indictment.
10.
An offence under Article Summarily | Imprisonment for a term | Imprisonment for a
31(1)(c). or on not exceeding 6 months, | term not exceeding
indictment. | or a fine not exceeding | two years, or a fine,
£20,000, or both. or both.
An offence under Article Summarily | A fine not exceeding level
31(1)(d). only. 5 on the standard scale.
An offence under Article Summarily | Imprisonment for a term | Imprisonment for a
31(1)(e), (f) or (g). or on not exceeding 6 months, | term not exceeding
indictment. | or a fine not exceeding | two years, or a fine,
£20,000, or both. or both.
An offence under Article Summarily | Imprisonment for a term
31(1)(h). only. not exceeding 6 months,
or a fine not exceedin
level 5 on the standar
scale, or both.
An offence under Article | Summarily | A fine not exceeding the | A fine.
31(1) (). or on statutory maximum.
indictment.
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Offence Mode of Penalty on summary Penalty on
trial conviction conviction on
indictment
An offence under Article | Summarily | Imprisonment for a term | Imprisonment for a
31(1)(). or on not exceeding 6 months, | term not exceeding
indictment. | or a fine not exceeding | two years, or a fine,
the statutory maximum, | or both.
or both.
An offence under Article | Summarily | Imprisonment for a term | Imprisonment for a
31(1)(k), (1) or (m). or on not exceeding 6 months, | term not exceeding
indictment. | or a fine not exceeding | two years, or a fine,
£20,000, or both. or both.
An offence under Article | Summarily | A fine not exceeding level
31(1)(n). only. 5 on the standard scale.
An offence under Article | Summarily | Imprisonment for a term | Imprisonment for a
31(1)(0). or on not exceeding 6 months, | term not exceeding
indictment. | or a fine not exceeding | two years, or a fine,
£20,000, or both. or both.
An offence under the Summarily | Imprisonment for a term | Imprisonment for a
existing statutory or on not exceeding 6 months, | term not exceeding
provisions for which no indictment. | or a fine not exceeding | two years, or a fine,
other penalty is specified. £20,000, or both. or both.”
SCHEDULE 3 Section 2

CONSEQUENTIAL AMENDMENTS

Explosives Act 1875 (c. 17)

1 (1) Insection40(9)(d) (importation of certain explosives) so far as that provision
continues to apply, despite its repeal, by virtue of —

(@)
(b)

regulation 27(17) of the Manufacture and Storage of Explosives
Regulations 2005 (S.I. 2005/1082), or

regulation 26(18) of the Manufacture and Storage of Explosives
Regulations (Northern Ireland) 2006 (S.R. 2006/425),

the reference to penalties specified in section 33(3) of the Health and Safety
at Work etc. Act 1974 or Article 31(4) of the Health and Safety at Work
(Northern Ireland) Order 1978 is to be read as a reference to penalties
specified in the final item of Schedule 3A to that Act or Schedule 3A to that
Order (mode of trial and penalty for offence under “existing statutory
provisions” for which no other penalty is specified).

(2) In section 43 (specially dangerous explosives)—

(@)

in the sentence beginning “A person who manufactures” as it
extends to England and Wales and Scotland, for “and liable to the
penalties specified in section 33(3) of the Health and Safety at Work
etc. Act 1974” there is substituted “and liable as mentioned in the
final item of Schedule 3A to the Health and Safety at Work etc. Act
1974 (mode of trial and penalty for offence under “existing statutory
provisions” for which no other penalty is specified)”;

in that sentence as it extends to Northern Ireland, for “and liable to
the penalties specified in Article 31(4) of the Health and Safety at
Work (Northern Ireland) Order 1978” there is substituted “and liable
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Schedule 3 — Consequential amendments

as mentioned in the final item of Schedule 3A to the Health and
Safety at Work (Northern Ireland) Order 1978 (mode of trial and
penalty for offence under “existing statutory provisions” for which
no other penalty is specified)”;

(c) in the sentence beginning “If any explosive is imported or sold”, for
“and liable to the penalties specified in section 33(3) of” there is
substituted “and liable as mentioned in the final item of Schedule 3A
to”.

Health and Safety at Work etc. Act 1974 (c. 37)

2 (1) Insection 15 (health and safety regulations), subsection (6)(e) is omitted.
(2) Insection 42 (remedy and forfeiture), after subsection (3) there is inserted —

“(BA) Subsection (4) applies where a person is convicted of an offence
consisting of acquiring or attempting to acquire, possessing or using
an explosive article or substance (within the meaning of any of the
relevant statutory provisions) in contravention of any of the relevant
statutory provisions.”

(3) In subsection (4) of that section, for the words from “a person” to “there
mentioned” there is substituted “the person is convicted of the offence”.

Health and Safety at Work (Northern Ireland) Order 1978 (S.1. 1978/1039 (N.I. 9))

3 (1) In Article 17 (health and safety regulations), paragraph (6)(e) is omitted.
(2) In Article 39 (remedy and forfeiture), after paragraph (3) there is inserted —

“(BA) Paragraph (4) applies where a person is convicted of an offence
consisting of acquiring or attempting to acquire, possessing or using
an explosive article or substance (within the meaning of any of the
relevant statutory provisions) in contravention of any of the relevant
statutory provisions.”

(3) In paragraph (4) of that Article, for the words from “a person” to “there
mentioned” there is substituted “the person is convicted of the offence”.

Activity Centres (Young Persons’ Safety) Act 1995 (c. 15)

4 In section 2 (offences), in subsection (4)(f), for “, and (2) to (4)” there is
substituted “and (2) (and the related provisions of Schedule 3A)”.

Activity Centres (Young Persons’ Safety) (Northern Ireland) Order 1998 (S.1. 1998/1069
(N.I.5))

5 In Article 4 (offences), in paragraph (4)(f), for *, (2), (2A), (4) and (5)” there is
substituted “and (2) (and the related provisions of Schedule 3A)”.





(Northern Ireland) Order
1992 (S.1. 1992/1728 (N.I. 17))
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Schedule 4 — Repeals
SCHEDULE 4 Section 2
REPEALS
Short title and reference Extent of repeal
Health and Safety at Work etc. | Section 15(6)(e).
Act 1974 (c. 37)
Health and Safety at Work | Article 17(6)(e).
(Northern Ireland) Order
1978 (S.1. 1978 /1039 (N.I. 9))
Offshore Safety Act 1992 (c. 15) | Section 4.
Offshore, and Pipelines, Safety | Article 6.
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